IT 99-0022-3 L 03/05/1999 APPORTI ONMENT — SALES FACTOR
General Information Letter: G oss revenues are included in the
I1linois nunerator of the sales factor if the greater portion of the
i ncome- producing activity is performed within the State.

March 5, 1999

Dear :

This is in response to your letter dated February 1, 1999. Gven the nature of
your inquiry and the information you provide, | am responding wth a General
Information Letter. This is not to be taken as a statenment of Departnent policy
or as a binding ruling by the Departnent. As general information gathered in
response to your particular questions, however, | hope that it is helpful to you
See 86 Ill. Adm Code 1200.120(b) and (c).

In your letter you have stated the foll ow ng

This firm represents a New Jersey-based noney transm ssion conpany. The
conmpany has an agent relationship with vendors located in your state. The
company receives a service charge for processing the noney transm ssion, a
portion of which is retained by the agent as conpensation for its services.
The remaining is remtted to our conmpany. Qur conpany does not enpl oy any
individuals in your state, and the only equi pment |ocated in your state is
the term nal fromwhich the transaction originates.

W realize your state is an associate nenber of the Milti-state Tax
Comm ssion (MIC), and has adopted MIC business incone regulations. Article
4, paragraph 17 of the Milti-state Tax Conpact states sales, other than
sal es of tangible personal property, are in this state if: (a) the incomne-
producing activity is perforned in this state; or (b) the income-producing
activity is performed both in and outside this state, and the greater
portion of the inconme-producing activity is performed nore in this state
than any other state, based on the cost of performance. Wth respect to our
client, all costs of production are |located in new Jersey. The agent which
is located in your state is obviously taxable for its portion of the
retained service charge. The issue is, what portion of the service charge
which is remtted to our client would be subject to tax in your state since
the entire costs of the conpletion are | ocated in New Jersey?

New Jersey has a regul ati on which addresses the taxation of service charges.
The regulation stipulates twenty-five per cent (25% of such fees are
allocated to the state of origination. Fifty per cent (50% of such fees
are allocated to the state in which services are perforned. Twenty-five per
cent (25% of such fees are allocated to the state in which the transaction
term nates. Therefore, applying the MIC and New Jersey regulations, it
woul d be our position to allocate twenty-five per cent (25% of the remtted
service charge to your state.

W would like a witten acknow edgnent if you agree with our interpretation;
or, if not, what anount you believe would be taxable in your state.



Response

This letter will address your questions as they relate to the Illinois Incone Tax
Act . Anot her section of this office will discuss the sales and use tax
i nplications of your fact pattern

You seem to have conceded nexus for incone tax purposes, which is probably the
correct assunption given the nature and extent of your business activities in
Illinois. It is normally such a fact-dependent issue, however, that the
Departnent of Revenue wll not provide advice on nexus outside of the
circunstances of an audit.

The question left is how nuch of the income from your sales of intangibles, the
service charges you receive for meking mnoney transmssions, is taxable in
I1linois. You correctly point out that sales of intangibles are |ocated inside
or outside of this State depending upon where the income producing activity is
perfornmed, as neasured by cost of production. Your letter doesn't provide detai
of the way your service is performed, so it would be very difficult to nake a
j udgnment about the costs that are assignable to either state.

Illinois regulations that govern this matter are located at 86 IIl. Adm n. Code
100. 3370(c) (3) (D) (iii). Enclosed is a copy of that section of the regul ations
for your information. It can be concluded from your letter, however, that New
Jersey regulations will not apply to the Illinois inconme tax obligation, because

Illinois does not follow the percentage breakdown for allocation of service
charges that your letter describes.

As stated above, this is a general information letter which does not constitute a
statenent of policy that either applies, interprets or prescribes tax law It is
not binding on the Departnment. |If you are not under audit and you wish to obtain
a binding Private Letter Ruling regarding your factual situation, please submt
all of the information set out in itenms 1 through 8 of the enclosed copy of
Section 1200.110(b).

Si ncerely,

Kent R Steinkanp
Staff Attorney -- |ncone Tax



